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306 UNITED STATES v. FAIRCHILDS. 

The claim of the defendants to be allowed for improvements 
made during their possession, by way of offset or recoupment to 
the mesne profits to which the plaintiff is entitled, was properly 
disposed of by the County Court. 

The judgment for the plaintiff is affirmed. 



The District Court of the United States for the Western Dis- 
trict of Michigan. 

THE UNITED STATES v. JAMES H. FAIRCHILDS. 1 

The 12th and 13th sections of the Act of Congress, approved July 4th 1864, 
limiting the compensation of agents and other persons for making and causing to 
be executed the necessary papers to establish a claim for pension, bounty, or other 
allowance before the pension office, to ten dollars, and declaring it to be a high 
misdemeanor for any such person to demand or receive any greater compensation 
than ten dollars for his services under the Pension Act, &c., &c, is not unconstitu- 
tional. Congress had power to pass an act with such provisions, under those 
clauses of the Constitution which declare that " Congress shall have power to raise 
and support armies," and " to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other powers vested by 
the Constitution in the government of the United States," provided, in the judgment 
of Congress, such provisions were thus necessary and proper at the time they were 
adopted. 

Fairchilds was indicted at the May Term, under sections 12 
and IS of the Act of Congress approved July 4th 1864, 13 Stat, 
at Large, p. 389. 

The 12th section limits the compensation to be received by an 
agent or other person, for making out and causing to be executed 
the necessary papers to establish a claim for pension, bounty, or 
other allowance before the pension office, to $10. 

Section 13 declares it to be a high misdemeanor for such agent 
or other person to demand or receive any greater compensation 
for his services under the Pension Act referred to than is pre- 
scribed in section 12, and a like offence to contract or agree to 
prosecute any claim for a pension, bounty, or other allowance 
under the act, on the condition .that he receives a percentage 
upon any portion of the amount of such claim, or to wrongfully 

1 We are indebted for a copy of the opinion in this case to Hon. S. L. Withet. 
—Eds. Am. Law Reg. 



UNITED STATES v. FAIRCHILDS. 307 

withhold from a pensioner or other claimant the whole or any part 
of the pension or claim allowed and due to such pensioner or 
claimant ; upon conviction such person to be fined not exceeding 
$300, or imprisoned not exceeding two years, or both, according 
to the circumstances and aggravation of the offence. 

The indictment charges that Fairchilds wrongfully withheld 
$64.52 from Penrose, a pensioner, part of $174.52 collected and 
received by Fairchilds as pension-money allowed and due Pen- 
rose from the United States. 

Penrose is a discharged soldier, and as such was entitled to a 
pension. He employed Fairchilds to obtain such pension, which 
Fairchilds did, and received from the pension office $174.52. 

Of this he paid Penrose $110, retaining and withholding the 
balance as compensation for services. 

Fairchilds demurred to the indictment on the ground that no 
offence was charged. 

Opinion of the court by 

Withey, J. — It is argued that Congress has no power, under 
the Constitution, to define as an offence that which is charged 
against Fairchilds. The question is, therefore, one of the consti- 
tutional power of Congress. Sections 12 and 13 are claimed to 
be unconstitutional. 

It is argued by the learned counsel for Fairchilds that Fair- 
childs was the agent of Penrose and not of the government, and 
the district attorney does Dot deny the proposition. From this 
it is claimed that the transaction was purely between private 
citizens of a state, affected them only, and in no wise the United 
States government, nor any officer or agent of the United States ; 
that these citizens were at liberty to make such bargain as they 
pleased in reference to the amount of compensation for services 
rendered by one for the other, whether that service related to pen- 
sion-money or otherwise ; and that no law passed by Congress can, 
in any regard, control or affect the parties or their rights or deal- 
ings under such contract. That when once the pension office paid 
the money over to Fairchilds, as the agent of Penrose, it was the 
property of Penrose, and he alone can call his agent to account 
for the same ; and if any restriction can be placed upon the ques- 
tion of compensation of the agent, or any penalty be imposed on 
the agent for retaining or wrongfully withholding the whole, or 
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any portion of such moneys, only state laws can impose such re- 
strictions and penalty. That there can be no offence by a citizen 
which both sovereignties can punish ; if the one has the power, 
the other has not. That the state may exercise the power, and, 
therefore, the national government cannot. 

It must be conceded that the line between state and national 
jurisdiction is not always clearly defined, and great care is de- 
manded of the courts in passing upon a question like that involved 
in this case. 

The Congress of the United States has, by the passage of the 
act in question, declared that the power exists under the Constitu- 
tion of the United States, to protect the fund for the claimant, 
and limit the compensation which an agent or attorney shall re- 
ceive for services rendered to one entitled to a pension in procur- 
ing the same. To warrant the courts in setting aside this law as 
unconstitutional, the case must be so clear that no reasonable 
doubt can be said to exist : Fletcher v. Peck, 6 Cranch 128. And 
especially is this so when the question is to be decided by a court 
of limited or inferior jurisdiction. 

The constitutionality of the Act of Congress is, however, made 
a question, and there is no reason why this court should not con- 
sider and pass upon it. 

In construing the extent of the powers conferred by the Con- 
stitution upon Congress, we are to look at the language of the 
instrument which confers those powers in connection with the pur- 
poses for which they were conferred. 

What, then, are the constitutional provisions under which it is 
claimed Congress could pass the act defining the offence charged 
in this case ? The words of the Constitution are : " Congress 
shall have power to raise and support armies," and " to make all 
laws which shall be necessary and proper for carrying into execu- 
tion the foregoing powers, and all other powers vested by the 
Constitution in the government of the United States:" Art. 1, 
sec. 8. 

The Supreme Court of the United States in McCulloch v. State 
of Maryland, 4 Wheat. R. 316, hold that " although among the 
enumerated powers of government, we do not find the word 
' bank' or * incorporation,' we find the great powers to lay and 
collect taxes ; to borrow money ; to regulate commerce ; to declare 
and conduct war ; and to raise and support armies and navies ;" 
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and that " a government, intrusted with such ample powers, on 
the due execution of which the happiness and prosperity of the 
nation so vitally depend, must also be intrusted with ample means 
for their execution." That the Constitution of the United States 
" does not profess to enumerate the means by which the powers it 
confers may be executed ;" that " the government which has a 
right to do an act, and has imposed upon it the duty of perform- 
ing that act, must, according to the dictates of reason, be allowed 
to select the means." 

By the aid of the profound views thus expressed by Chief Jus- 
tice Marshall, let us examine the question before us. Congress 
is expressly empowered to " raise and support armies," and we 
shall do well to remember that Congress are to be allowed, accord- 
ing to the ruling I have read, to select the means by which armies 
are to be raised and supported. In'selecting the means to accom- 
plish these things, we find pay, bounties; and pensions are stipu- 
lated and promised to the soldier. Through these means, thousands 
who could not otherwise afford to leave all and enter the military 
service, come forward, enlist, and do battle to protect and defend 
the rights, interests, and honor of the nation. By the use of 
these means the government is enabled readily to raise an army 
and fill its ranks from time to time. 

Pensions and bounties are not given for the support of the 
army, but promised by way of inducement and reward for the 
citizen becoming a soldier and faithfully serving his country. 
There is no express power given in the Constitution to Congress 
to give pensions or bounties to the soldier. The right is claimed, 
however, and has never been doubted as being within those inci- 
dental or implied powers flowing from the expressly granted or 
enumerated power, to " raise and support armies." They are 
among the means which it selects in the exercise of a granted 
power, and I apprehend Congress is the sole judge as to what 
means are appropriate and to be selected in the exercise of any 
of its enumerated powers. Most of the penal laws of the gov- 
ernment of the United States rest upon the incidental or implied 
powers of Congress to punish violations of its laws. It was well 
argued by the district attorney, that under the power to regulate 
commerce, Congress has passed laws regulating vessels engaged 
in carrying passengers, in prescribing the size of state-rooms and 
otherwise, as well as in requiring vessels to convey disabled 
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American seamen found in a foreign port to this country. And, 
again, laws forbidding the sale of bounty certificates, as well as 
many other statutes of a like character, none of which have been 
held unconstitutional, nor judicially questioned, so far as I know; 
and yet these statutes find no sanction in the Constitution of the 
United States other than in the implied powers, and the general 
provision " to make all laws which shall be necessary and proper 
for carrying into execution" the powers vested in the government. 

If, then, Congress may promise bounties and pensions to the 
nation's soldiers, may it not, by appropriate penalties, guard 
those rewards against him who would divert them in any manner 
away from the beneficiary? If the soldier may lawfully be 
promised bounties and pensions, and if, from his occupation of 
arms and want of the requisite knowledge, he must employ 
another to prepare the requisite evidence to the pension office to 
bring him within the law and secure the promised bounty and 
pension, may not the government say to such employee, This 
money we pay to you for one of our soldiers, and you must pay 
it over to him intact ; failing in which you make yourself liable 
to fine and imprisonment ? True, the employee is the agent of 
the soldier in all that he does for him, but he must deal with the 
government in the exercise of that agency ; and in taking such 
employment to secure for the discharged soldier his bounty or 
pension, he knows the restrictions placed by Congress upon the 
compensation he can receive, and the prohibition against his 
retaining any portion of the funds from the soldier. These pro- 
visions may be regarded as the terms and conditions upon which 
the government consents to recognise the agency of the person 
employed by the soldier and pays the money over to such agent. 
Congress must alone be the sole judge of what is both necessary 
and expedient on any subject within the range of its powers 
to act. 

" To employ the means necessary to an end, is generally under- 
stood as employing any means calculated to produce the end." 

Congress has employed a means in raising and supporting 
armies, in addition to pay, clothing, &c, bounties and pensions, 
and has sought by appropriate penalties to guard these moneys 
through all channels from the nation's treasury into the hands 
of the pensioner. 

Said the Supreme Court, in the case already referred to, " let 
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the end be legitimate ; let it be within the scope of the Constitu- 
tion, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consistent 
with the letter and spirit of the Constitution, are constitutional." 

I have endeavored to show, not only that the end which the 
statute under consideration seeks is legitimate and within the 
scope of the Constitution, but that the means employed by Con- 
gress are appropriate and adapted to the end of raising and sup- 
porting armies, and therefore within the powers of Congress 
under the Constitution. "Without entering upon a discussion, 
whether the state may, in view of the legislation of Congress, 
impose a penalty upon the citizen for withholding the money in 
question, and alone regulate and control contracts between citi- 
zens of the state in reference to compensation for such services 
as those by Fairchilds for Penrose, it will be recollected that a 
law of Congress, if constitutional, prohibits and supersedes all 
state legislation on the same subject : 1 Parker C. R. 67. That 
while the state law might control in reference to these questions 
in the absence of any exercise by Congress of its constitutional 
powers on the subject, yet so far as Congress does constitution- 
ally act, the state laws are so far superseded, and the citizen 
cannot be punished by both sovereignties for the same offence. 

Sections 12 and 13 of the Act of Congress are held to be 
constitutional ; the demurrer is overruled, with leave for defend- 
ant to plead to the indictment. 
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Broker. 
Earning of Commissions. — A real estate broker is the agent of the 

1 From J. William Wallace, Esq. ; to appear in Vol. 6 of his Reports. 

2 From the Judges of the Court. The volume in which they will be reported 
cannot yet be indicated. 

3 From Hon. 0. L. Barbour ; to appear in Vol. 49 of his Reports. 

* From P. Frazer Smith, Esq., Reporter ; to appear in 54 Pa. State Rep. 



